
Rule 2.410 Alternative Dispute Resolution

(A) Scope and Applicability of Rule; Definitions.

(1) All civil cases are subject to alternative dispute resolution processes unless otherwise
provided by statute or court rule.

(2) For the purposes of this rule, alternative dispute resolution (ADR) means any process
designed to resolve a legal dispute in the place of court adjudication, and includes settlement
conferences ordered under MCR 2.401; case evaluation under MCR 2.403; mediation under
MCR 2.411; domestic relations mediation under MCR 3.216; child protection mediation under
MCR 3.970; and other procedures provided by local court rule or ordered on stipulation of the
parties.

(B) ADR Plan.

(1) Each trial court that submits cases to ADR processes under this rule shall adopt an ADR plan
by local administrative order. The plan must be in writing and available to the public in the ADR
clerk's office.

(2) At a minimum, the ADR plan must:

(a) designate an ADR clerk, who may be the clerk of the court, the court administrator, the
assignment clerk, or some other person;

(b) if the court refers cases to mediation under MCR 2.411, specify how the list of persons
available to serve as mediators will be maintained and the system by which mediators will be
assigned from the list under MCR 2.a11(BX3);

(c) include provisions for disseminating information about the operation of the court's ADR
program to litigants and the public; and

(d) specify how access to ADR processes will be provided for indigent persons. If a party
qualifies for waiver of filing fees under MCR 2.002 or the court determines on other grounds that
the party is unable to pay the full cost of an ADR provider's services, and free or low-cost
dispute resolution services are not available, the court shall not order that party to participate in
an ADR process.

(3) The plan may also provide for referral relationships with local dispute resolution centers,
including those affiliated with the Community Dispute Resolution Program. In establishing a
referral relationship with centers or programs, courts, at a minimum, shall take into consideration
factors that include whether parties are represented by counsel, the number and complexity of
issues in dispute, the jurisdictional amount of the cases to be referred, and the ability of the
parties to pay for dispute resolution services. The plan must preserve the right of parties to
stipulate to the selection of their own mediator under MCR 2.411(BX1).



(4) Courts in adjoining circuits or districts may jointly adopt and administer an ADR plan.

(C) Order for ADR.

(1) At any time, after consultation with the parties, the court may order that acase be submitted
to an appropriate ADR process. More than one such order may be entered in a case.

(2) Unless the specific rule under which the case is referred provides otherwise, in addition to
other provisions the court considers appropriate, the order shall

(a) specify, or make provision for selection of, the ADR provider;

(b) provide time limits for initiation and completion of the ADR process; and

(c) make provision for the payment of the ADR provider.

(3) The order may require attendance at ADR proceedings as provided in subrule (D).

(D) Attendance at ADR Proceedings.

(1) Appearance of Counsel. The attorneys attending an ADR proceeding shall be thoroughly
familiar with the case and have the authority necessary to fully participate in the proceeding. The
court may direct that the attorneys who intend to try the case attend ADR proceedings.

(2) Presence of Parties. The court may direct that the parties to the action, agents of parties,
representatives oflienholders, representatives ofinsurance carriers, or other persons:

(a) be present at the ADR proceeding or be immediately available at the time of the proceeding;
and

(b) have information and authority adequate for responsible and effective participation in the
conference for all purposes, including settlement.

The court's order may specify whether the availability is to be in person or by telephone.

(3) Failure to Attend.

(a) Failure of a party or the party's attorney or other representative to attend a scheduled ADR
proceeding, as directed by the court, may constitute a default to which MCR 2.603 is applicable
or a ground for dismissal under MCR 2.504(B).

(b) The court shall excuse a failure to attend an ADR proceeding, and shall enter a just order
other than one of default or dismissal, if the court finds that

(i) entry of an order of default or dismissal would cause manifest injustice; or



(ii) the failure to attend was not due to the culpable negligence of the party or the party's
attomey.

The court may condition the order on the payment by the offending party or attomey of
reasonable expenses as provided in MCR 2.313(B)(2).

(E) Objections to ADR. Within 14 days after entry of an order referring a case to an ADR
process, a party may move to set aside or modify the order. A timely motion must be decided
before the case is submitted to the ADR process.

(F) Supervision of ADR Plan. The chiefjudge shall exercise general supervision over the
implementation of this rule and shall review the operation of the court's ADR plan at least
annually to assure compliance with this rule. In the event of noncompliance, the court shall take
such action as is needed. This action may include recruiting persons to serve as ADR providers
or changing the court's ADR plan.

Rule 2.411 Mediation

(A) Scope and Applicability of Rule; Definitions.

(1) This rule applies to cases that the court refers to mediation as provided in MCR 2.410. MCR
3.216 governs mediation of domestic relations cases. MCR 3.970 governs mediation in child
protective proceedings.

(2) "Mediation" is a process in which a neutral third party facilitates communication between
parties, assists in identifting issues, and helps explore solutions to promote a mutually
acceptable settlement. A mediator has no authoritative decision-making power.

(B) Selection of Mediator.

(1) The parties may stipulate to the selection of a mediator. A mediator selected by agreement of
the parties need not meet the qualifications set forth in subrule (F). The court must appoint a
mediator stipulated to by the parties, provided the mediator is willing to serve within a period
that would not interfere with the court's scheduling of the case for trial.

(2) If the order referring the case to mediation does not specify a mediator, the order shall set the
date by which the parties are to have conferred on the selection of a mediator. If the parties do
not advise the ADR clerk of the mediator agreed upon by that date, the court shall appoint one as
provided in subrule (BX3).

(3) The procedure for selecting a mediator from the approved list of mediators must be
established by local ADR plan adopted under MCR 2.410(8). The ADR clerk shall assign
mediators in a rotational manner that assures as nearly as possible that each mediator on the list
is assigned approximately the same number of cases over a period of time. If a substitute
mediator must be assigned, the same or similar assignment procedure shall be used to select the
substitute.



(a) The court shall not appoint, recommend, direct, or otherwise influence a party's or attomey's
selection of a mediator except as provided pursuant to this rule. The court may recommend or
advise parties on the selection of a mediator only upon request of all parties by stipulation in
writing or orally on the record.

(5) The rule for disqualification of a mediator is the same as that provided in MCR 2.003 for the
disqualification of a judge. The mediator must promptly disclose any potential basis for
disqualification.

(C) Scheduling and Conduct of Mediation.

(1) Scheduling. The order referring the case for mediation shall specify the time within which the
mediation is to be completed. The ADR clerk shall send a copy of the order to each party and the
mediator selected. Upon receipt of the court's order, the mediator shall promptly confer with the
parties to schedule mediation in accordance with the order. Factors that may be considered in
arranging the process may include the need for limited discovery before mediation, the number
of parties and issues, and the necessity for multiple sessions. The mediator may direct the parties
to submit in advance, or bring to the mediation, documents or summaries providing information
about the case.

(2) Conduct of Mediation. The mediator shall meet with counsel and the parties, explain the
mediation process, and then proceed with the process. The mediator shall discuss with the parties
and counsel, if any, the facts and issues involved. The mediation will continue until a settlement
is reached, the mediator determines that a settlement is not likely to be reached, the end of the
first mediation session, or until a time agreed to by the parties. Additional sessions may be held
as long as it appears that the process may result in settlement of the case.

(3) Completion of Mediation. Within 7 days after the completion of the ADR process, the
mediator shall so advise the court, stating only the date of completion of the process, who
participated in the mediation, whether settlement was reached, and whether further ADR
proceedings are contemplated.

(4) Settlement. If the case is settled through mediation, within 21 days the attorneys shall prepare
and submit to the court the appropriate documents to conclude the case.

(5) Confidentiality in the mediation process is govemed by MCR 2.412.

(D) Fees.

(l) A mediator is entitled to reasonable compensation commensurate with the mediator's
experience and usual charges for services performed.

(2) The costs of mediation shall be divided between the parties on a pro-rata basis unless
otherwise agreed by the parties or ordered by the court. The mediator's fee shall be paid no later
than



@) a2 days after the mediation process is concluded, or

(b) the entry ofjudgment, or

(c) the dismissal of the action, whichever occurs first.

(3) If acceptable to the mediator, the court may order an arangement for the payment of the
mediator's fee other than that provided in subrule (DX2).

(4) The mediator's fee is deemed a cost of the action, and the court may make an appropriate
order to enforce the payment of the fee.

(5) If a party objects to the total fee of the mediator, the matter may be scheduled before the trial
judge for determination of the reasonableness of the fee.

(E) List of Mediators.

(1) Application. To appear on a roster, an applicant, which may be an individual or organization
may apply to the ADR clerk to be placed on the court's list of mediators. Application forms shall
be available in the office of the ADR clerk.

(a) The form shall include a certification that

(i) the applicant meets the requirements for service under the court's selection plan;

(ii) the applicant will not discriminate against parties or attorneys on the basis of race, ethnic
origin, gender, or other protected personal characteristic; and

(iii) the applicant will comply with the court's ADR plan, orders of the court regarding cases
submitted to mediation, and the standards of conduct adopted by the State Court Administrator
under subrule (G).

(b) The applicant shall indicate on the form the applicant's rate for providing mediation services.

(c) The form shall include an optional section identifying the applicant's gender and racial/ethnic
background.

(d) An applicant Community Dispute Resolution Program center must select only mediators who
meet the qualifications of this rule or training requirements established by the State Court
Administrator to mediate cases ordered by the court.

(2) Review of Applications. The court's ADR plan shall provide for a person or committee to
review applications annually, or more frequently if appropriate, and compile a list of qualified
mediators.



(a) Applicants meeting the qualifications specified in this rule shall be placed on the list of
approved mediators. Approved mediators shall be placed on the list for a fixed period, not to
exceed seven years, and must reapply at the end of that time in the manner directed by the court.

(b) Selections shall be made without regard to race, ethnic origin, or gender. Residency or
principal place of business may not be a qualification.

(c) The approved list and the applications of approved mediators, except for the optional section
identifying the applicant's gender andraciallethnic background, shall be available to the public in
the office of the ADR clerk.

(d) An applicant may attach a r6sum6 or biographical information to the application.

(3) Rejection; Reconsideration. Applicants who are not placed on the list shall be notified of that
decision. Within 2l days of notification of the decision to reject an application, the applicant
may seek reconsideration of the ADR clerk's decision by the Chief Judge. The court does not
need to provide a hearing. Documents considered in the initial review process shall be retained
for at least the period during which the applicant can seek reconsideration of the original
decision.

(4) Removal from List. The ADR clerk may remove from the list mediators who have
demonstrated incompetence, bias, made themselves consistently unavailable to serve as a
mediator, or for other just cause. Within 21 days of notification of the decision to remove a
mediator from the list, the mediator may seek reconsideration of the ADR clerk's decision by the
ChiefJudge. The court does not need to provide a hearing.

(F) Qualification of Mediators.

(l) Small Claims Mediation. District courts may develop individual plans to establish
qualifications for persons serving as mediators in small claims cases.

(2) General Civil Mediation. To be eligible to serve as a general civil mediator, a person must
meet the following minimum qualifications:

(a) Complete a training program approved by the State Court Administrator providing the
generally accepted components of mediation skills;

(b) Have one or more of the following:

(i) Juris doctor degree or graduate degree in conflict resolution; or

(ii) 40 hours of mediation experience over two years, including mediation, co-mediation,
observation, and role-playing in the context of mediation.



(c) Upon completion of the training required under subrule (F)(2)(a), observe two general civil
mediation proceedings conducted by an approved mediator, and conduct one general civil
mediation to conclusion under the supervision and observation of an approved mediator.

(3) An applicant who has specialized experience or training, but does not meet the specific
requirements of subrule (F)(2), may apply to the ADR clerk for special approval. The ADR clerk
shall make the determination on the basis of criteria provided by the State Court Administrator.
Service as a case evaluator under MCR 2.403 does not constitute a qualification for serving as a
mediator under this section.

(4) Approved mediators are required to obtain 8 hours of advanced mediation training during
each2-year period. Failure to submit documentation establishing compliance is ground for
removal from the list under subrule(E)(4).

(5) Additional qualifications may not be imposed upon mediators.

(G) Standards of Conduct for Mediators. The State Court Administrator shall develop and
approve standards of conduct for mediators designed to promote honesty, integrity, and
impartiality in providing court-connected dispute resolution services. These standards shall be
made apart of all training and educational requirements for court-connected programs, shall be
provided to all mediators involved in court-connected programs, and shall be available to the
public.

Piule 2.412 Mediation communications; confi dentiality and Disclosure

(A) Scope. This rule applies to cases that the court refers to mediation as defined and conducted
under MCR 2.411 and MCR 3.216.

(B) Definitions.

(1) "Mediator" means an individual who conducts a mediation.

(2) "Mediation communications" include statements whether oral or in a record, verbal or
nonverbal, that occur during the mediation process or are made for purposes of retaining a
mediator or for considering, initiating, preparing for, conducting, participating in, continuing,
adjourning, concluding, or reconvening a mediation.

(3) "Mediation party" means a person who or entity that participates in a mediation and whose
agreement is necessary to resolve the dispute.

(4) "Mediation participant" means a mediation party, a nonparty, an attomey for a party, or a
mediator who participates in or is present at a mediation.

(5) "Protected individual" is used as defined in the Estates and Protected Individuals Code, MCL
700.1 1 06(v).



(6) "Vulnerable" is used as defined in the Social Welfare Act, MCL 400.11(0.

(C) Confidentiality. Mediation communications are confidential. They are not subject to
discovery, are not admissible in a proceeding, and may not be disclosed to anyone other than
mediation participants except as provided in subrule (D).

(D) Exceptions to Confidentiality. Mediation communications may be disclosed under the
following circumstances :

(1) All mediation parties agree in writing to disclosure.

(2) A statute or court rule requires disclosure.

(3) The mediation communication is in the mediator's report under MCR 2.411(C)(3) or MCR
3.216(HX6).

(a) The disclosure is necessary for a court to resolve disputes about the mediator's fee.

(5) The disclosure is necessary for a court to consider issues about a party's failure to attend
under MCR 2.410(DX3).

(6) The disclosure is made during a mediation session that is open or is required by law to be
open to the public.

(7) Court personnel reasonably require disclosure to administer and evaluate the mediation
program.

(8) The mediation communication is

(a) a threat to inflict bodily injury or commit a crime,

(b) a statement of a plan to inflict bodily injury or commit a crime, or

(c) is used to plan a crime, attempt to commit or commit a crime, or conceal a crime.

(9) The disclosure

(a) Involves a claim of abuse or neglect of a child, a protected individual, or a vulnerable adult;
and

(b) Is included in a report about such a claim or sought or offered to prove or disprove such a
claim; and

(i) Is made to a governmental agency or law enforcement official responsible for the protection
against such conduct, or



(ii) Is made in any subsequent or related proceeding based on the disclosure under subrule
(D)(e)(b)(i).

(10) The disclosure is included in a report of professional misconduct filed against a mediation
participant or is sought or offered to prove or disprove misconduct allegations in the attorney
disciplinary process.

(11) The mediation communication occurs in a case out of which a claim of malpractice arises
and the disclosure is sought or offered to prove or disprove a claim of malpractice against a
mediation participant.

(12) The disclosure is in a proceeding to enforce, rescind, reform, or avoid liability on a
document signed by the mediation parties or acknowledged by the parties on an audio or video
recording that arose out of mediation, if the court finds, after an in camera hearing, that the party
seeking discovery or the proponent of the evidence has shown

(a) that the evidence is not otherwise available, and

(b) that the need for the evidence substantially outweighs the interest in protecting
confidentiality.

(E) Scope of Disclosure when Permitted; Limitation on confidentiality.

(1) If a mediation communication may be disclosed under subrule (D), only that portion of the
communication necessary for the application of the exception may be disclosed.

(2) Disclosure of a mediation communication under subrule (D) does not render the mediation
communication subject to disclosure for another purpose.

(3) Evidence or information that is otherwise admissible or subject to discovery does not
become inadmissible or protected from discovery solely by reason of its disclosure or use in a
mediation.


